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Overview

In August 2008, the U.S. Court of Federal
Claims ruled against the IRS position of
assigning zero income tax basis to stock
received in an insurance company
demutualization.! Instead, the court ruled that
basis is to be allocated to the stock of the policy
up to the amount of the selling price of the stock.
The court’s opinion comes as no surprise — they
ruled in November of 2006 against an IRS
motion for summary judgment. That meant the
case was to go to trial to determine the basis of
the shares. If the court had agreed with the IRS,
it would have granted summary judgment. So,
we have known since that time that IRS would
lose the case — the shares would have a positive
basis and not all of the gain would be taxable.
What was not known was how income tax basis
would be computed.

In late 2009, the U.S. Court of Appeals for the
Federal Circuit affirmed the U.S. Court of
Federal Claims by issuing a decision without a
published opinion.? However, IRS continued
to litigate the issue in an Arizona federal district
court.®> OnJuly 9, 2012, the court, on motion for
summary judgment, disagreed with both the IRS
position and the taxpayer’s position setting the
stage for a trial on the issue of how basis is to be
allocated between the premium and the stock.*

On January 15, 2013, a California federal district
court determined, on opposing motions for
summary judgment, that the taxpayer failed to
establish that the taxpayer had any income tax
basis in the shares of stock received upon
demutualization.®

The demutualization issue raises filing issues for
practitioners.

What is Demutualization?

Demutualization is the process through which a
member-owned company becomes shareholder-
owned; frequently this is a step toward the initial
public offering (IPO) of a company. Insurance
companies often have the word "mutual” in their
name, when they are mutually owned by their
policy holders as a group. They’ve been around
a long time. In fact, Benjamin Franklin
established one of the first mutual insurance
companies. Such a company doesn’t have
shareholders, but instead is owned by its
participating policyholders who possess both
ownership rights, such as voting and distribution
rights, as well as the more typical contractual
insurance rights.® In recent years, however,
there has been a strong trend for these
companies to demutualize, converting to a
shareholder ownership base. Generally, policy
holders are offered either shares or money in
exchange for their ownership rights. Because
shares can be traded or sold - in contrast to
ownership rights, which cannot -
demutualization increases the possibility of
profit for those involved, and tends also to
benefit the economy.

Demutualization was originally used to refer
specifically to this conversion process by
insurance companies, but the term has since
become more broadly used to describe the
process by which any member-owned
organization becomes shareholder-owned.
Worldwide, stock exchanges have offered
another striking example of the trend towards



demutualization, as the London, New York and
Toronto Stock Exchanges and most other
exchanges across the globe have either recently
converted, are currently in the process, or are
considering demutualization.

Insurance company demutualizations became
popular in the late 1990s. Facilitated by revised
state laws, mutual insurance companies were
attracted to conversion to stock companies for
the same reasons that companies have long
sought to be publicly held - greater access to
capital. The policyholders of mutual insurance
companies were generally granted cash or stock
in return for their interest in the mutual
insurance company.

As of August 2008, the following life insurance
companies have demutualized (with the
approximate number of policyholders affected,
when known):

11.

12.

13.
14.
15.

16.
17.
18.

Acacia Mutual (1997)

American Mutual (1996); 300,000
policyholders

American United (2000); 175,000
policyholders.

Ameritas (1997)

Canada Life (1999); 388,000
policyholders.

Central Life Assurance (2000); 300,000
policyholders.

Equitable Life Assurance Society (1992)
General American (2000); 330,000
policyholders.

Guarantee Mutual Life (1995)

. Indianapolis Life (2001); 200,000

policyholders.

Industrial-Alliance (Canada) (1999);
700,000 policyholders.

John Hancock (2000); 3,000,000
policyholders.

Lafayette Life (2000)

Manulife (1999)

Metropolitan Life ((2000); 11,200,000
policyholders.

Midland Life (1994)

Minnesota Mutual Life (1998)
Mutual of New York (1998); 800,000
policyholders.

19. Mutual Life of Canada (2000)

20. Mutual Service Life (2005)

21. National Travelers (2000)

22. Nationwide Life (1997)

23. Northwestern National (1989)

24. Ohio National (1998)

25. Phoenix Home Life (2001); 500,000
policyholders.

26. Principal Mutual (2001); 925,000
policyholders

27. Provident Mutual (2002)

28. Prudential (2001); 11,000,000
policyholders.

29. Security Mutual Life of Nebraska
(1999)

30. Standard Insurance Co. (1999); 125,000
policyholders.

31. State Mutual Life (1995); 100,000
policyholders.

32. Sun Life of Canada (2000)

33. Union Mutual (UNUM) (1986)

34. Western & Southern Life (2000)

But, the tax issue is tricky. Federal tax law
specifies that gross income includes gain from
the sale of property that are equal to the amount
realized upon sale less the seller’s cost basis in
the property.” That’s a simple enough principle,
but sometimes its application can be difficult —
such as in the situation where the property was
purchased as component of a larger item. With
a demutualization, insurance policy rights that
were acquired as an indivisible package are
separated and sold.

The IRS Position

The IRS position is that policyholders have a
zero basis in the cash or stock received in
demutualization, and a carryover basis from
their time as a policyholder. This means that
policyholders receiving cash are subject to tax
on the cash received in the year of the
demutualization. Policyholders receiving stock
are not subject to tax until the stock is sold. But,
the IRS position is highly questionable. Clearly,
a portion of a shareholder’s premium payments
made over the years were not for insurance
coverage, but for the voting and liquidation
rights as a policyholder. That is evidenced by
the fact that policyholders who have paid in the



most premiums over the years were generally
entitled to a larger cash or stock distribution as
part of the demutualization transaction. But, it is
difficult to determine what a shareholder has
paid for those rights. In addition, a taxpayer
bears the burden to support any basis claimed on
the sale of an asset to offset gain. Otherwise,
IRS says the basis is zero. In paying an
insurance premium, policyholders pay only a
premium amount - nothing is specified as being
paid for any other purpose. So, that’s what has
given IRS an argument that the shareholder has
zero basis.

The Fisher® Case

Before 2000 Sun Life Assurance Company (Sun
Life) was a Canadian mutual life insurance and
financial services company. In 1999, Sun Life’s
Board certified that eligible policyholders had
approved a demutualization of the company. In
early 2000, the company received the necessary
regulatory approvals to proceed with the
demutualization and filed a Private Letter Ruling
request with the IRS as to the tax implications of
the demutualization to the policyholders. The
IRS, in the ruling, stated the following:®

e Policyholders’ ownership rights could
not be obtained by any purchase
separate from any insurance contract
that Sun Life issued.

e Under I.R.C. §354(a)(1), no gain or loss
would be recognized by the eligible
policyholders on the deemed exchange
of their ownership rights solely for
company stock

e The income tax basis of the company
stock received by policyholders in the
exchange will be the same as the basis
of the ownership rights surrendered,
namely zero.

Upon demutualization, the plaintiff received
3,982 shares of stock in exchange for its voting
and liquidation rights. The plaintiff opted for
the “cash election” which permitted Sun Life to
sell those shares on the open market for $31,759.
The plaintiff reported the entire amount on its
tax return and paid $5,725 in tax. The plaintiff

then filed a claim for refund, which the IRS
denied. The plaintiff then sued, seeking
summary judgment. IRS also moved for
summary judgment. Alternate dispute resolution
did not resolve the matter and the U.S. Court of
Federal Claims, in late 2006, denied both of the
summary judgment motions. The court
determined that the proceeds from stock were
not a distribution by Sun Life of a policy
dividend, its equivalent, so as to be excluded
from gross income as a return of capital under
the annuity rules.”® The court then concluded
that it could not resolve the plaintift’s claim that
no capital gain was realized on the sale of the
stock because, as the plaintiff claimed, the
proceeds were offset by the plaintiff’s income
tax basis in the stock. The court found that the
plaintiff’s claim presented fact questions that
required a trial on the matter. At trial, the
plaintiff’s expert testified that he couldn’t form
an opinion as to the fair market value of the
ownership rights because they were tied to the
policy. The rights added value, the expert
testified, but did not have a separate value. The
IRS’ expert determined that the ownership rights
had no value, emphasizing that none of the
premiums were specifically dedicated to
acquiring the ownership rights, that there was no
market for the ownership rights, and that it was
highly unlikely, at the time of policy acquisition,
that a demutualization would occur.

The court focused on Treas. Reg. §1.61-6(a)
which specifies that when part of a larger
property is sold, the cost basis of the entire
property is to be equally apportioned among the
several parts, and the gain realized or loss
sustained on the part of the entire property sold
is the difference between the selling price and
the cost basis allocated to the part that is sold.*
But, for the formula to work, the court noted that
the market value of the part sold must be
determinable. On that point, the court noted that
the Supreme Court, in Burnet v. Logan,*” dealt
with a similar problem. Burnet involved a sale
of stock under which the seller received cash
and the buyer's promise to make future
payments conditioned on contingencies.”® The
cash received did not equal the seller's cost basis
for the stock, and the contingencies affecting
future payments precluded ascribing a fair



market value to the buyer's promise. In later
years, payments were made which the seller did
not include as income. The Court held that the
seller was not required to do so. With respect to
such payments, the court said:

“As annual payments on account of
extracted ore come in they can be
readily apportioned first as return of
capital and later as profit. The liability
for income tax ultimately can be fairly
determined without resort to mere
estimates, assumptions and speculation.
When the profit, if any, is actually
realized, the taxpayer will be required to
respond. The consideration for the sale
was $2,200,000.00 in cash and the
promise of future money payments
wholly contingent upon facts and
circumstances not possible to foretell
with anything like fair certainty. The
promise was in no proper sense
equivalent to cash. It had no
ascertainable fair market value. The
transaction was not a closed one.
Respondent might never recoup her
capital investment from payments only
conditionally promised. Prior to 1921 all
receipts from the sale of her shares
amounted to less than their value on
March 1, 1913. She properly demanded
the return of her capital investment
before assessment of any taxable profit
based on conjecture.”

The Court’s opinion gave rise to what has
become known as the “open transaction”
doctrine. IRS reconfirmed the validity of the
doctrine in Rev. Rul. 74-414 where they
described the general requirements of Treas.
Reg. 81.61-6, but also stated that “when it is
impractical or impossible to determine the cost
or other basis of the portion of the property sold,
the amount realized on such sales should be
applied to reduce the basis of the entire property
and only the excess over the basis on such sales
should be applied to reduce the basis of the
entire property is recognized as gain. In
addition, the Court noted that IRS has repeatedly
argued for the continued viability of the doctrine
when seeking to disallow deductions.*

As to the value of the ownership rights sold, the
U.S. Court of Federal Claims referenced Sun
Life’s actuarial study that suggested that the
ownership rights had value before the
demutualization. That study, which was
provided to the company’s policyholders with
the plan for demutualization, specified that the
stock allocation fairly compensated the
policyholders for the loss of voting control of
the company and the right to share in the
company’s residual value (if it were “wound-
up”). The plan provided for a fixed allocation of
75 Financial Services Shares to each eligible
policyholder, regardless of the number of
policies held, and for a variable allocation to
each eligible policyholder of a number of
Financial Services Shares tied to its cash value,
the number of years it has been in force and its
annual premium. The study stated that it
regarded the fixed allocation as compensation
for loss of voting control and the variable
allocation as compensation for loss of the right
to share in residual value. The court viewed the
actuarial study, coupled with the plaintiff’s
expert opinions, to be persuasive. As such, the
taxpayer’s cost basis in the insurance policy
(determined by the amount of premiums that had
been paid) as a whole exceeded the amount
received in the demutualization and the taxpayer
did not realize any income on the sale of the
stock and was entitled to a full refund of taxes
paid on the sale. The court also noted that
numerous state statutes (enacted before the
plaintiff acquired its policy) that authorize
demutualization require that compensation be
paid for the loss of ownership rights.”® In
addition, while the IRS’ position was consistent
with the private letter ruling issued to Sun Life,
the court noted that the ruling had no binding or
precedential effect on the tax treatment to be
accorded the plaintiff.

Computing Basis

The plaintiff in Fisher had a cost basis in the
insurance policy (as determined by the amount
of premiums that had been paid) that exceeded
the value of stock received in the
demutualization resulting in zero tax liability.
So, while the court's analysis of the procedure
(or procedures) available for computing basis



was truncated, it does appear that cost basis in
an insurance policy can be established by
looking to the amount of premiums that have
been paid. But, some taxpayers may not have
complete information concerning premiums
payments. Thus, are there other ways in which
basis can be computed? Perhaps a taxpayer
could claim as basis for stock received in a
demutualization the value of the stock at the
time of the demutualization. Or, perhaps, the
price at which the stock was initially issued (the
"IPO" price). If either of these basis
determination techniques is used, however, the
Fisher case would seem to indicate that basis
would be limited to the amount of premiums
paid. Unfortunately, the Federal Circuit did not
provide any further guidance on the matter.

The Dorrance Case*’

The plaintiffs formed a trust in 1995 that
purchased five life insurance policies in 1996.
The policies provided a combined $87,775,000
in coverage and the benefits were to be used to
provide the necessary funds to pay the plaintiffs’
federal estate tax upon their deaths so that the
family stock portfolio would not have to be
liquidated to pay the tax. All of the policies
were purchased from mutual insurance
companies that demutualized from 1998-2001.

The trust received Form 1099-B denoting the
stock basis zero which was consistent with the
IRS position that policyholders do not get a
basis in stock received upon demutualization.
The plaintiffs paid the necessary tax and filed
suit for a refund. The IRS moved for summary
judgment arguing that the plaintiffs never paid
any amounts to acquire mutual rights under the
policy. Instead, IRS argued that the entire
premium attributable to a particular policy was
paid to buy that policy. So, according to the IRS,
the plaintiffs did not have any basis in the stock
received upon demutualization of the
companies. The plaintiffs also filed for
summary judgment arguing the “open
transaction” doctrine that the Fisher*® court
approved. If the doctrine applied, the plaintiffs
argued, all of the proceeds from their sale of the

stock would be a return of capital from the
premiums and no tax would be triggered.

The court noted that the Fisher court had only
been presented with a choice between the IRS
position of zero basis and the opposite position
of full basis. Neither party in Fisher, the court
noted, addressed “how use of the [open
transaction] doctrine could be avoided altogether
by applying reasonable alternative basis
apportionment methods.” So, the court
determined that Fisher was not precedential and
that the court was not similarly limited at this
procedural stage of the case — opposing motions
for summary judgment.

The court denied the plaintiffs’ motion for
summary judgment on the basis that they had
not shown that it was too difficult to allocate
basis in accordance with the Treasury
Regulations such that the open transaction
doctrine should automatically apply. The court
noted that it was possible to determine the
mutual rights and the policy itself at the time of
demutualization. Thus, there wasn’t a problem
that the plaintiffs would be taxed on a
transaction that would later show a loss. The
court also noted that while the taxpayers in
Fisher received an immediate payment of cash
in exchange for their mutual rights, the plaintiffs
in Dorrance received stock, held it for several
years and then sold it for more than its market
value at the time of demutualization. So, the
court reasoned the open transaction doctrine
would have to actually be applied to determined
basis in the stock.

The court also denied the summary judgment
motion of the IRS, noting that IRS had only
provided evidence that compared the cost of
plaintiffs’ policies before and after
demutualization, but did not provide evidence
that compared policy cost at time of purchase to
similar policies that did not have mutual rights.

So, the court determined that there was no way
the court could equitably apportion premiums
paid before demutualization as income tax basis
between the mutual rights and the policies
themselves. Neither party presented any



evidence for the court to make such a
determination.

The court noted that the plaintiffs had
established that they did actually pay something
for the mutual rights, and that there was a way to
compute the apportionment. That is to be taken
up at a subsequent trial.*®

The Reuben Case®

A married couple created an irrevocable trust for
the benefit of their children. The trust later
purchased a mutual life insurance policy from
Manulife, and paid premiums exceeding $1.7
million over a ten-year period until Manulife
demutualized. Shortly thereafter, the trust
received 40,307 shares of stock as a result of the
demutualization. In turn, the trust distributed
over 5,000 shares to one of the beneficiaries, the
plaintiff in the case, who sold a portion of the
shares in 2005 for slightly over $200,000. On
his tax return, the plaintiff initially claimed a
zero basis in the shares, but later filed an
amended return seeking a refund of $64,259 on
the grounds that the stock had a basis of $41.13
per share in accordance with the decision of the
Court of Federal Claims in Fisher. The IRS
allowed a partial refund because the plaintiff had
mischaracterized the gain on the sale of the
stock as short-term gain, but took the position
that the stock basis was zero. In late 2009, the
plaintiff appealed, and in late 2011, IRS
suspended further action on the matter pending
the outcome of Dorrance. Plaintiff continued to
seek a refund of $25,428 plus interest, and after
the Dorrance opinion was issued, IRS moved
for summary judgment in opposition to the
plaintiff’s summary judgment motion.

The IRS took the position that the premiums that
the trust paid were not for membership rights in
Manulife and, as a result, there was no income
tax basis in the stock shares received upon
demutualization. The plaintiff argued that the
trust’s ownership rights had some value before
demutualization that was other than deminimis,
and that the Open Transaction Doctrine should
be applied to determine the basis in accordance
with Fisher. Under that approach, the basis in
the shares would be $42.38 per share determined

by dividing the total amount of premiums that
the trust paid by the number of shares of stock
that the trust received when Manulife
demutualized. However, the court determined
that the facts of the case were materially
different from the Fisher facts. The court noted
that the Fisher plaintiff elected to receive cash in
lieu of shares of stock, but that in this case the
plaintiff sold shares of stock six years after
distribution from the trust. Also, the Open
Transaction Doctrine was applied in Fisher after
a trial on the merits, whereas in this case the
plaintiff was seeking to apply the Doctrine on a
motion for summary judgment where the motion
was opposed by the IRS offering evidence from
an expert actuary whose opinion it was that the
monetary value of membership rights “is best
stated as negligible or zero predemutualization.”
The court also held that the plaintiff failed to
show that allocating basis between the mutual
rights and the stock was so difficult that the
Open Transaction Doctrine was appropriate.”
As a result, the plaintiff’s motion for summary
judgment was denied and the court held that the
application of the Open Transaction Doctrine
was not appropriate to determine income tax
basis in the shares of stock.

As for the government’s motion for summary
judgment, the court noted that the IRS was
relying on Gladden v. Comr.?* for its position
that the plaintiff had to prove that the trust paid a
premium for the membership interests, and that
there was a realistic expectation (at the time the
policy was purchased) that the company would
demutualize. The court, however, said that this
misconstrued the Gladden because Gladden only
requires that the plaintiff show that some portion
of the premiums paid to Manulife were in
compensation for the ownership interests. On
this point, however, the court noted that the
plaintiff failed to provide evidence to support
their argument that it was not possible to value
the policy rights and the membership rights
separately. All that the plaintiff did was cite the
Fisher case. On the contrary, the government
provided substantial evidence to support its
argument that none of the premiums that the
trust paid were for membership interests in
Manulife, and that Manulife, at the time of
demutualization, told its policyholders that



shares received in exchange for ownership rights
would not have any basis. But, plaintiff pointed
out that Manulife’s position was based on the
IRS position and was staked out before the
Fisher opinion was released. While the plaintiff
had an expert, the court noted that the expert did
not perform an independent valuation of the
membership rights, and did not provide an
opinion on whether any part of the premiums
paid were in compensation for the membership
rights. As such, the court determined that the
plaintiff did not satisfy his burden to establish
that the stock basis was anything other than
zero.” Thus, the government’s motion to
dismiss was granted.

Applicable Holding Period

If a taxpayer received stock in a demutualization
and sold the stock within one year, a question
arises concerning the applicable holding period
of the stock. Unfortunately, the Fisher court did
not address the holding period issue. However,
in Rev. Rul. 2003-19, IRS addressed three
variations on the demutualization theme, one of
which involved the classic demutualization
picture where the former mutual company
simply issued capital stock and dropped the
word "mutual” from its name. IRS said that the
demutualization involved a corporate
reorganization. Indeed, IRS ruled that what was
involved was both an I.R.C. 8368(a)(1)(E)
recapitalization as well as an "F" reorganization
because of the change in name and corporate
form from mutual to stock. The policyholders of
the mutual company had both membership
interests in the mutual company and contractual
rights under their policies. Absent the
reorganization, those membership rights could
not be separated from the contract rights as a
matter of state law. Those rights would
terminate, with no continuing value, if the
contract terminated. The membership interests
were to be treated as voting stock, said the
ruling, and thus the transaction was not taxable
to the shareholders.

However, IRS did not follow through and deal
with the tax basis and holding period of the
stock received by former mutual policyholders.
Earlier, in ILM 200131028,% IRS pointed out

that if a demutualization qualified as a tax-free
reorganization, "then Taxpayer's holding period
for the stock runs from the date the Taxpayer
first held an equity interest in the mutual life
insurance company as a policyholder or
annuitant. Section 1223(1) of the Code." 1.R.C.
§1223(1) allows the tacking on of holding
periods "if, under this chapter, the property has,
for the purpose of determining gain or loss from
a sale or exchange, the same basis in whole or in
part in his hands as the property exchanged. . . .
" I.R.C. 8358 provides that the basis of property
received in a tax- free exchange without
recognition of gain or loss is the same as the
basis of the property exchanged. So, if the
demutualization transaction qualifies as a tax-
free reorganization under I.R.C. 8368(a)(1) (and
IRS has concluded that a demutualization does
so qualify) the taxpayer’s holding period for the
new stock includes the period the taxpayer held
an equity interest in the mutual company as a
policyholder or annuitant. That means that any
transaction that was properly reported as a long-
term capital gain on the original return will also
be treated as a long-term capital gain on an
amended return.

Tax Planning for Clients

Without a doubt, practitioners with clients
having demutualization distributions over the
past few years while the Fisher and Dorrance
litigation was pending should have been filing
protective claims for refunds. Protective claims
are commonly filed when a taxpayer’s right to a
refund is contingent on future events (such as
pending litigation) that will not be resolved until
after the statute of limitations expires.”* A
timely and proper protective claim will preserve
the taxpayer’s right to obtain a refund.® That
was the suggested strategy after the court’s
denial of summary judgment for IRS in late
2006.%° If a protective claim is not in place, the
client will be subject to the three-year statute of
limitations applicable to open tax years when
seeking a refund. If tax on a demutualization
was paid on an extended 2005 return, a refund
claim must be filed by August 15, 2009 (or
October 15 if a second extension was utilized),
using Form 1040 X.



Given the affirmance by the U.S. Court of
Appeals for the Federal Circuit, amended returns
claiming refunds should be filed for those
taxpayers outside of Arizona. It is not likely
however that refunds will be processed until the
matter is finally concluded in the federal courts,
perhaps all the way to the U.S. Supreme Court.

Guidance won't be forthcoming until the law
becomes more settled and IRS won't take any
action on refund claims until that time. If a
taxpayer can't wait as long as the IRS wants to
drag the matter out, a refund suit can be filed
after a claim has been filed with the IRS and
they have not taken any action on it for six
months. In any event, if a refund is determined
to be due, interest will be added on.

*Leonard Dolezal Professor in Agricultural Law,
lowa State University, Ames, lowa, and Director of
the ISU Center for Agricultural Law and Taxation.
Member of the lowa and Kansas Bar Associations
and licensed to practice in Nebraska.
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Demutualization Details

American Mutual Life — AmerUs- Indianapolis Life Insurance Company - Central Life
Assurance - Central Life Assurance merged with American Mutual in 1994. American Mutual
Life was renamed AmerUs Life Insurance Company in 1995. On September 20, 2000, it
demutualized to become AmerUs Group. In 2001, the company merged with Indianapolis Life,
which had also undergone a demutualization. Approximately 300,000 policyholders and heirs
became entitled to receive $452 million in AmerUs Group common stock and $340 million in
cash and policy credits. Distribution began on July 31, 2001. Eligible policyholders received a
fixed component of 20 AmerUS common shares, as well as a variable component based on policy
value. Those who elected to receive cash were compensate $26 per share entitlement. In the first
year after the initial public offering, the price of an AmerUS common share increased 99%. The
current value of AmerUS Group stock is approximately $45 per share.

Anthem Insurance - On July 31, 2002 Anthem Insurance Companies, Inc. completed its
conversion from a mutual insurance company to a stock company, and became a wholly owned
subsidiary of Anthem, Inc. Eligible policyholders and heirs became entitled to approximately 48
million shares of Anthem, Inc. common stock and cash totaling $2.06 billion. Compensation
consisted of a fixed component of 21 Anthem common shares, as well as a variable component
based on policy value. The shares were offered to the public at $36. In the first year after the
initial public offering, the price of an Anthem common share increased 54%.

Equitable Life — Axa - In 1992 the Equitable Life Assurance Society of the United States
demutualized and a new parent holding company, the Equitable Companies, was listed on the
New York Stock Exchange. At that time France-based AXA Group became the owner of 49% of
Equitable's common stock in exchange for a $1 billion investment to strengthen Equitable’s
surplus. In 1999, Equitable became AXA Financial. Eligible policyholders and heirs became
entitled to approximately $270 million in cash, stock and credits. In the first year after the initial
public offering, the price of an Equitable common share increased 123%.

General American Life — GenAmerica - In 1998 General American Life, a subsidiary of
GenAmerica, announced a plan to convert from a mutual holding company structure to that of a
publicly traded stock company. Shortly thereafter, however, on August 10, 1999, the Missouri
Department of Insurance placed General American Life Insurance Company under an order of
administrative supervision. The cause of the supervision order was the company's inability to
satisfy the liquidity demands for $5 billion in withdrawals by 37 institutional clients, holders of
funding agreement contracts held by General American. As a result of the supervision order,
Instead of the announced demutualization General American accepted agreed to be acquired by
MetLife. The $1.2 billion sale price paid by MetLife was deposited in an account for the benefit
of General American Mutual Holding Company policyholders and heirs.

Indianapolis Life - American Mutual Life was renamed AmerUs Life Insurance Company in
1995. On September 20, 2000, it demutualized to become AmerUs Group. Shares of AmerUs
Group common stock, cash and policy credits were distributed beginning July 31, 2001, to
eligible members of Indianapolis Life Insurance Company, in connection with the
demutualization of Indianapolis Life and its concurrent combination with AmerUs Group in May
2001. Compensation to eligible policyholders and heirs totaled approximately $325 million,
consisting of a fixed component of 12 AmerUS common shares, as well as a variable component
based on policy value. Lost policyholders will receive cash in lieu of stock, at the rate of $35.63
per share. In the first year after the initial public offering, the price of an AmerUS common share
increased 99%. The current value of AmerUS Group stock is approximately $45 per share.
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John Hancock Mutual Life Insurance Company - John Hancock Mutual Life demutualized on
November 30, 1999, and was renamed John Hancock Life Insurance Company, a wholly-owned
subsidiary of John Hancock Financial Services, Inc. The reorganization provided eligible
policyholders with shares of common stock, cash or policy credits in exchange for their
membership interests. Compensation consisted of a fixed component of 17 John Hancock
Financial Services common shares, as well as a variable component based on policy value.
Eligible policyholders include owners of life insurance policies, annuity contracts, guaranteed
investment contracts, long-term care policies, and other accident and health policies. Lost
policyholders were to receive cash compensation of $17 per share entitlement. In the first year
after the initial public offering, the price of a John Hancock common share increased 107%.

Manufacturers Life Insurance Company — Manulife - On September 24, 1999, Toronto,
Canada-based Manufacturers Life Insurance Company’s demutualized and became Manulife
Financial. Only 35% of the company's 671,000 eligible policyholders worldwide voted. Eligible
policyholders residing in Canada, the United States, Hong Kong and the Philippines were entitled
to choose between cash and/or Manulife Financial shares. Compensation took the form of a fixed
component of 186 Manulife Financial common shares, as well as a variable component based on
policy value. Cash compensation was set at $18 CDN per share entitlement. The total value of
stock and cash distributed - $8.3 billion. Policyholders who live outside of the four major regions
automatically received cash, based on the offering price for a common share in Manulife
Financial Corporation’s initial public offering. Eligible policyholders were to make known their
elections on or before August 30, 1999, otherwise, they were automatically to receive shares.

Metropolitan Life — MetL.ife - On April 7, 2000, Metropolitan Life made the conversion from a
mutual life insurance company to a stock life insurance company. Over eleven million
policyholders became eligible to receive trust interests representing shares of common stock held
in the Metropolitan Life Policyholder Trust, cash, or an adjustment to their policy values in the
form of policy credits. Only 25% of eligible policyholders actually voted for the plan, and
MetLife Inc. estimates 60 million shares of stock arising from its demutualization - worth $855
million at the time of the IPO and significantly more today - have gone unclaimed. The Initial
Public Offering consisted of 202 million shares priced at $14.25. Eligible policyholders were
entitled to receive 494 million shares. Compensation took the form of a fixed component of 10
MetLife Inc. common shares, as well as a variable component based on policy value. Lost
policyholders were to receive cash compensation of $14.25 per share entitlement. In the first year
after the initial public offering, the price of a MetLife common share increased 98%.

Mutual of New York — MONY - On November 16, 1998, The Mutual Life Insurance Company
of New York successfully completed its conversion from a mutual life insurance company to a
shareholder-owned company, The MONY Group Inc. On July 8, 2004, MONY Group became a
wholly owned subsidiary of AXA Financial. In 1999, AXA acquired the Equitable Companies,
the corporate entity resulting from the 1992 demutualization of the Equitable Life Assurance
Society. All issued and outstanding shares of The MONY Group, including those issued in
connection with the demutualization, were cancelled in exchange for the right to receive the
merger consideration of $31.00 in cash plus a final dividend of $0.34755 in cash. Eligible
policyholders were entitled to receive 34 million shares of stock and $37 million in cash and
policy credits, represented by a fixed component of 7 MONY Group Inc. common shares, and a
variable component based on policy value. Cash compensation was $23.50 per share entitlement.
In the first year after the initial public offering price, the price of a MONY Group common share
increased 27%.

Mutual Service Life Insurance Company - On January 1, 2005, Minnesota-based Mutual
Service Life Insurance Company completed its demutualization. Policyholders were to be
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compensated for their ownership interest in two ways - with a fixed component payment and an
additional variable component based on a number of factors including policy value.

Proxy materials were sent to policyholders on October 6, 2004. On January 1, 2005, Minnesota-
based Mutual Service Life Insurance Company completed its demutualization, a so called
"sponsored demutualization™, in which stock of the demutualized company was immediately
purchased by Country Life Insurance Company of Illinois. Thirty-three thousand policyholders
with Mutual Service policies active as of Sept. 30, 2003 - half of whom were Minnesota residents
- became eligible to receive payment totaling approximately $45 million. Payments range from
$400 to $80,000.

Provident Mutual Life - Nationwide Provident - In 1998, Nationwide Mutual Insurance
Company merged with Allied Mutual. On October 1, 2002, Provident Mutual Life Insurance
Company demutualized and concurrently merged with Nationwide Financial Services, Inc. to
become Nationwide-Provident, in a transaction worth $1.56 billion. Eligible policyholders
became entitled to receive compensation consisting of a fixed component of 26 Nationwide
Financial Services common shares, as well as a variable component based on policy value. Lost
policyholders were entitled to receive $28 cash per share entitlement. The current value of a
Nationwide Financial share is approximately $39.00.

Northwestern National — ReliaStar - Northwestern National demutualized in 1989. The
company changed its name to ReliaStar in 1996. Eligible policyholders were entitled to receive
compensation totaling $120 million in cash and four million shares of stock in the new company.
In the first year after the initial public offering, common shares appreciated 33%. In May of 2000,
ReliaStar was acquired by Dutch financial services giant ING Group for $5.0 billion - $54-per-
share.

Phoenix Home Life Mutual Insurance - In 1992, Phoenix Mutual merged with Home Life,
creating Phoenix Home Life. On June 20, 2001, the initial public offering of The Phoenix
Companies, Inc. closed and the demutualization of Phoenix Home Life Mutual Insurance
Company became effective. Phoenix Home Life Mutual Insurance Company was renamed
Phoenix Life Insurance Company and became a wholly owned subsidiary of The Phoenix
Companies, Inc. The initial public offering consisted of 49 million shares offered at $17.50 per
share. Eligible policyholders became entitled to receive compensation consisting of a fixed
component of 18 Phoenix Companies common shares, as well as a variable component based on
policy value. Lost policyholders are entitled to receive $17.50 cash per share entitlement.

Principal Mutual Life - On October 26, 2001, Principal Mutual Life converted from a mutual
insurance company to a stock company, distributing to 925,000 eligible policyholders 260 million
shares of stock in exchange for their membership interest. Eligible policyholders are those with
Principal Life policies or contracts in force on March 31, 2000, one year prior to the adoption of
the Plan of Conversion by the Board of Directors, who owned an eligible policy or contract
continuously from that date until October 26, 2001. All eligible policyholders were allocated at
least 100 shares of Principal Financial Group, Inc. common stock, or the equivalent in cash or
policy credits, as well as a variable component based on several factors, including policy value.
The cash credit for lost policyholders is $18.50 per share entitlement. One year from the date of
the Initial Public Offering the stock had appreciated 53%. The current value of a Principal share
is approximately $41.

Prudential Life - On December 15, 2000, Prudential’s Board of Directors unanimously adopted
a Plan of Reorganization to convert from a mutual life insurance company to a stock company.
The conversion occurred on November 16, 2001, after regulatory and policyholder approvals -
36% of eligible policyholders voted. Most eligible policyholders (including private employers -
both for profit and not-for-profit, labor organizations, trusts, employee benefit plans, governments
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- federal, state, and local, schools, churches and associations) received 110 million shares of stock
worth - $3.025 billion - in the new company, Prudential Financial, in exchange for their
ownership interest. Other eligible policyholders received cash or policy credits. Prudential was
unable to locate 1.2 million policyholders entitled to receive compensation. Compensation
consisted of a fixed component of 10 Prudential Financial common shares, as well as a variable
component based on policy value. Lost policyholders received cash compensation of $28.44 per
share entitlement. The shares were offered to the public at $27.50. In the first year after the initial
public offering, the price of a Prudential common share increased 16%.

Standard Insurance Company - Stancorp Financial - Standard Insurance Company
demutualized on April 16, 1999. Because the company had only 125,000 policyholders, the
average distribution per eligible policyholder was significantly larger than most other
demutualizations. Eligible policyholders split the proceeds of 18.7 million shares offered at
$23.75 in the new StanCorp Financial Group. Compensation consisted of a fixed component of
52 shares, as well as a variable component based on several factors including policy value. Lost
policyholders became eligible to receive $23.75 cash per share entitlement. One year after the
Initial Public Offering, a common share of StanCorp Financial had appreciated 16%. The stock
currently trades at approximately $87.

State Mutual Life Assurance — Allmerica - Allmerica Financial Corporation was formed
through the demutualization of State Mutual Life Assurance Company of America on October 16,
1995. Two hundred thousand eligible policyholders became entitled to receive over $600 million
for their ownership interest. The IPO price was $21.00 per share. In the first year after the initial
public offering, a common share had appreciated 56%. The current Allmerica Financial share
price is approximately $36.

Sun Life Insurance Company — Clarica - On March 22, 2000, Sun Life Assurance Company of
Canada completed its $1.2 billion demutualization and became Sun Life Financial Inc. In May,
2002, Sun Life Financial acquired Ontario-based Clarica, for $4.7 billion. Clarica itself had
demutualized in July 1999. In addition to policy benefits, many policyholders are entitled to
demutualization compensation. Many of the nation's oldest and largest life insurers began as
mutual insurance companies. In recent years, however, a growing number - including Prudential,
John Hancock, Metropolitan Life, Principal, Mutual of New York and dozens of others - have
demutualized. The number of shares allocated to each eligible Sun Life policyholder varied
widely. Owners of participating insurance policies in force as of January 27, 1998, were eligible
for demutualization benefits in the form of shares or cash. The minimum allocation was 75
shares, plus a variable component based on a number of factors. The average allocation was 378
shares. In the years since demutualization, approximately one-half of those eligible have been
located and claimed demutualization benefits.

Union Mutual - UNUM - UnumProvident - Maine-based Union Mutual demutualized in
November of 1986, and became UNUM Life Insurance Company of America. Eligible Union
Mutual policyholders became entitled to receive compensation totaling $650 million. UNUM
subsequently merged with The Provident Companies (formerly Provident Life and Accident
Insurance Company) on June 30, 1999, becoming UnumProvident Corporation. UNUM
shareholders became entitled to receive one share of UnumProvident for every common share
owned. UnumProvident stock split several times and currently trades at approximately $17 share.
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PROTECTIVE CLAIM - DO NOT PROCESS

Department of the Treasury—Internal Revenue Service

Amended U.S. Individual Income Tax Return

» See separate instructions.

OMB No. 1545-0074

This return is for calendar year »

, or fiscal year ended »

Your first name and initial

Last name

Your social security number

If a joint return, spouse’s first name and initial

Last name

Spouse’s social security number

Home address (no. and street) or P.O. box if mail is not delivered to your home

Apt. no.

Phone number

( )

Please print or type

City, town or post office, state, and ZIP code. If you have a foreign address, see page 3 of the instructions.

A If the address shown above is different from that shown on your last return filed with the IRS, would you like us to change it
in our records? .
B Filing status. Be sure to complete th|s I|ne Note You cannot change from 10|nt to separate returns after the due date.

On original return » ] Single
On this return »

] Married filing jointly

[] single  [] Married filing jointly

[] Married filing separately
|:| Married filing separately

* If the qualifying person is a child but not your dependent, see page 3 of the instructions.

|:| Head of household
[] Head of household®

> [ Yes O nNo

| Qualifying widow(er)
|:| Qualifying widow(er)

Use Part Il on the back to explain any changes

Income and Deductions (see instructions)

-

A. Original amount or
as previously adjusted
(see page 3)

B. Net change—
amount of increase
or (decrease)—
explain in Part Il

C. Correct
amount

1 Adjusted gross income (see page 3)
2 ltemized deductions or standard deduction (see page 4) 2
3 Subtract line 2 from line 1 . 3
4 Exemptions. If changing, fill in Parts | and II on the back
(see page 4) 4
5 Taxable income. Subtract ||ne 4 from Ilne 3 5
2| 6 Tax (see page 5). Method used incol. C____.________________ 6
% 7 Credits (see page 5) . 7
| 8 Subtractline 7 from line 6. Enter the result but not Iess than zero 8
x| 9 Other taxes (see page 5) 9
F[10 Total tax. Add lines 8 and 9 . 10
11 Federal income tax withheld and excess social security and
tier 1 RRTA tax withheld. If changing, see page 5 11
12 Estimated tax payments, including amount applied from prior
2 year’s return 12
g 13 Earned income credit (EIC) 13
Z| 14 Additional child tax credit from Form 8812 14
Q15 Credits: Federal telephone excise tax or from Forms 2439
4136, 8885, or 8801 (if refundable) 15
16 Amount paid with request for extension of time to file (see page 5) . 16
17 Amount of tax paid with original return plus additional tax paid after it was flled 17
18 Total payments. Add lines 11 through 17 in column C 18
Refund or Amount You Owe
19 Overpayment, if any, as shown on original return or as previously adjusted by the IRS 19
20 Subtract line 19 from line 18 (see page 6) ) 20
21 Amount you owe. If line 10, column C, is more than line 20, enter the dn‘ference and see page 6 21
22 If line 10, column C, is less than line 20, enter the difference 22
23 Amount of line 22 you want refunded to you e e 23
24 Amount of line 22 you want applied to your estimated tax | 24 |
Slgn gr?c?eslta)teerr]r?grit?: oafmpdertjgr%/ﬁé cée;;ltar;ef t;:at ILhaVGI} fcijled anc?rti)gilr_tafl return and that | have examined this amended return, including accompanying schedules
s y knowledge and belief, this amended return is true, correct, and complete. Declaration of preparer (other than
Here taxpayer) is based on all information of which the preparer has any knowledge.

Joint return?
See page 2.
Keep a copy for|

} Your signature

} Spouse’s signature. If a joint return, both must sign.

your records. Date Date
Paid Preparer’s Date Check if Preparer’s SSN or PTIN
Prenarer’s signature self-employed D
P Firm’s name (or EIN 1
Use 0Il|v yours if self-employed), -
address, and ZIP code Phone no. ( )

For Paperwork Reduction Act Notice, see page 7 of instructions.

Cat. No. 11360L

Form 1040X (Rev. 11-2007)



Form 1040X (Rev. 11-2007)
m Exemptions. See Form 1040 or 1040A instructions.

Page 2

Complete this part only if you are:

® Increasing or decreasing the number of exemptions claimed on line 6d

of the return you are amending, or

® Increasing or decreasing the exemption amount for housing individuals

displaced by Hurricane Katrina.

25

26
27

28
29
30

31

32

Yourself and spouse

Caution. If someone can clalm you as a dependent you cannot clalm an
exemption for yourself.

Your dependent children who lived with you .
Your dependent children who did not live with you due to dlvorce or
separation

Other dependents

Total number of exemptions. Add Ilnes 25 through 28

Multiply the number of exemptions claimed on line 29 by the amount Ilsted
below for the tax year you are amending. Enter the result here.

But see the instructions for

Tax Exemption line 4 on page 4 if the
year amount amount on line 1 is over:
2007 $3,400 $117,300

2006 3,300 112,875

2005 3,200 109,475

2004 3,100 107,025

If you are claiming an exemption amount for housing individuals displaced by
Hurricane Katrina, enter the amount from Form 8914, line 2 for 2005 or line 6
for 2006 (see instructions for line 4). Otherwise enter -0-
Add lines 30 and 31. Enter the result here and on line 4

A. Original
number of
exemptions C. Correct
B. Net change number of
reported or as exemptions
previously
adjusted
25
26
27
28
29
30
31
32

33

Dependents (children and other) not claimed on original (or adjusted) return:

(b) Dependent’s social
security number

(a) First name Last name

(c) Dependent’s
relationship to you

(d) v/ if qualifying
child for child tax
credit (see page 6)

I

No. of children
on 33 who:

® lived with
you

e did not live
with you due to
divorce or
separation (see
page 6)

Dependents
on 33 not

entered above »

>

>

m Explanation of Changes

Enter the line number from the front of the form for each item you are changing and give the reason for each
change. Attach only the supporting forms and schedules for the items changed. If you do not attach the required
information, your Form 1040X may be returned. Be sure to include your name and social security number on any

attachments.

If the change relates to a net operating loss carryback or a general business credit carryback, attach the schedule or form

that shows the year in which the loss or credit occurred. See page 2 of the instructions. Also, check here

. >

SEE ATTACHED

m Presidential Election Campaign Fund. Checking below will not increase your tax or reduce your refund.

If you did not previously want $3 to go to the fund but now want to, check here .
If a joint return and your spouse did not previously want $3 to go to the fund but now Wants to check here

o
> [

Form 1040X (Rev. 11-2007)



[ Taxpayer(s) name] Attachment to
[Taxpayer SSN] Form 1040X

Explanation of Changes

Taxpayer(s) is/are filing this Protective Claim to assert a tax basis other than $-0- for stock
received in the demutualization of (name of former mutual life
insurance company). The taxpayer(s) originally reported proceeds received from this transaction
in the amount of $ (amount of cash received in the demutualization/sale proceeds
from stock that was received in the demutualization) on Schedule D as having a $-0- basis.
However, based on a decision by the U.S. Court of Federal Claims which has be affirmed by the
U.S. Circuit Court of Appeals for the Federal Circuit and the Federal District Court for the
District of Arizona, the taxpayer is filing a Protective Claim to claim tax basis against these
proceeds. (See: Fisher, et al .v. United States, 82 Fed. Cl. 780 (2008), aff’d, 333 Fed. Appx. 572
(5th Cir. 2009); Dorrance v. United States, No. CV-09-1284-GHS, 2012 U.S. Dist. LEXIS 94107
(D. Ariz. Jul. 9, 2012)).

The taxpayer’s basis in premium payments associated with the former mutual life insurance
policy surrendered in this demutualization exceeded the cash proceeds received or fair market
value of the stock issued in the demutualization. Pursuant to the decision in Fisher, et al .v.
United States referenced above, the taxpayer’s basis in the proceeds received is equivalent to the
cash proceeds received immediately following the demutualization or the fair market value of the
stock received in the demutualization as of the date of the demutualization (limited by amount of
premiums paid). In addition, according to the court’s decision in Dorrance, the position by the
IRS that the taxpayer has zero basis in the proceeds is incorrect. Accordingly, the taxpayer has a
diminished gain upon the stock recognition event originally reported in this tax year.
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